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NEWS 
Professional legal information, services, and education 

The U.S. Court of Federal Ap-
peals (CAFC) just released its 
decision in another breach of 
software license 
case. Bitmanagement Soft-
ware GMBH v. United States, 
Fed. Cir. 2020-1139 (Feb. 25, 
2021). This is the second case 
where the court recently 
found for the contractor and 
held the Government to have 
overextended its use of a soft-
ware license. (For a similar 
case at the Contract Board of 
Appeals, please see here). 

As factual background, the 
Navy was using Bitmanage-
mentôs software through a 
third party reseller agreement. 
The Navy was having trouble 
tracking the seat licenses and 
transferring them when need-
ed (i.e. when Navy personnel 
transitioned). So the Navy and 
Bitmanagement directly dis-
cussed solutions. 

Together, they decided (1) 
Bitmanagement would allow 
the Navy to use a web-based 
version of the software, host-
ed on a Navy server, and rep-
licated for users; and (2) the 
Navy would run the software 
through an intermediate 
mechanism: an independently 
contracted and licensed soft-
ware called Flex Wrap, that 
tracked floating licenses in or-

der to limit the number of 
programs being used at any 
one time. Contrary to its 
agreement to do so, the Navy 
never actually implemented 
the Flex Wrap. Beginning in 
2013, the Navy increased its 
number of floating licenses 
from 119 to 429,000 copies of 
the Bitmanagement software 
program. Bitmanagement 
sued, stating these additional 
copies were outside the scope 
of the license and were unau-
thorized. 

At the U.S. Court of Federal 
Claims (COFC), that lower 
court found that there was an 
implied-in-fact license that al-
lowed the Navy to make these 
copies. It found for the Navy. 

On appeal, Bitmanagement 
raised three arguments. First, 
Bitmanagement argued that 
the test of implied-in-fact li-
censes is different than the 
test for implied-in-fact con-
tracts, citing a Ninth Circuit 
case (Effects Associates v. Co-
hen), which dealt with movie 
licenses, not software licens-
es. CAFC rejected this argu-
ment, finding it too attenuat-
ed; the COFC had reasonably 
found there was an implied-in
-fact license. Next, Bitman-
agement argued there was a 
Cont. on p. 4 

http://lawlibrary.hamilton-co.org
http://lawlibrary.hamilton-co.org
https://www.taftlaw.com/news-events/law-bulletins/yes-a-contractor-can-might-get-software-damages-from-a-federal-agency
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Tech Tip:  Reserve a Room at the Law Library 
By Julie Koehne, Systems Librarian 

Our conference rooms are a hot commodity these days.  If you are a subscriber and you 
want to assure a room will be available on the day you come to the Law Library, reserve it in 
advance.  We have many different rooms and setups for your needs.  If you need a quiet 
study room, try one of our rooms in the main part of the library.  If you want to meet with a 
client or attend a Zoom call, try one of rooms in our new conference center.  If you have a 
large group, our large conference room may be the right fit for your needs.  To reserve a 
room follow these steps. 

Step 1:  Go to  https://lawlibrary.hamiltoncountyohio.gov, click on the 
ñServicesò dropdown menu, then select ñReserve a Room.ò 

Step 2: Log In with 
your credentials, then 
scroll down to select a 

room by amenities. 

Step 3: After 
browsing for the 
room with the 
amenities you 

want, click on the 
ñReserve room 

name.ò 

https://lawlibrary.hamiltoncountyohio.gov
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Step 4: Click on the 
date you want. 

Step 5: Click on the specific time(s) 
you want.  For example, if you need 
the conference room from 8:30 to 10 
am, click on both the 8:00 and 9:00 

am boxes.  This will reserve the room 
from 8-10 am. 

Step 6: After you select the 
times, close the window. 

Step 7: Confirm your date(s) and time(s).  To deselect a 
time, you can click on the circle with an ñXò in the middle. 

Step 8: Enter phone number, verify 
your name and email address, enter 
any special instructions, then click on 

ñReserve NOW.ò 

You will receive the 
following message. 

We also take reservations over the phone. Give us a call at 513-946-5300 
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purchase order ï an express contract ï so 
there could be no controlling implied-in-fact 
contract. Here, Bitmanagement's problem 
was that the purchase order was between 
the Navy and the third party reseller. Be-
cause it was not directly between Bitman-
agement and the Navy, there was no direct 
contract ð to replace the implied in fact li-
cense. Without a direct relationship, i.e. 
privity of contract, CAFC rejected this argu-
ment, too. 

Finally, Bitmanagement argued that, if there 
was an implied-in-fact license, then in return 
for getting the right to use Bitmanagementôs 
software, the Navy was obligated to use 
Flex Wrap to track the number of Navy us-
ers. Without it, the Navy couldnôt receive the 
licenses. This time, the CAFC agreed. Keep-
ing track of the number of users was a con-
dition of that implied-in-fact license. 

The CAFC accepted that, during negotiations 
around the implied-in-fact license, Bitman-
agement agreed to the web-based deploy-
ment because the Navy could keep track of 
the number of users with Flex Wrap. The 
Navy used the web-based deployment of 
the software but failed to keep track of the 
number of users. Ultimately, the CAFC found 
that the Navyôs failure to employ the inter-
mediate step ð Flex Wrap ð allowed Navy 
un-throttled use and replication of the Bit-
managementôs software. This was not what 
the parties had agreed to. The Navy was, 
indeed, making unauthorized copies of Bit-
managementôs software. The CAFC remand-
ed the case to the COFC to determine dam-
ages, which are expected to be significant. 

 

 

 

 

 

 

 

 

 

 

 

Barbara Duncombe is co-chair of Taftôs Gov-
ernment Contracts practice group. She has 
more than 30 years of experience advising 
regional and national businesses on the le-
gal and compliance issues that arise when 
doing business with the government.Erin 
Davis is a member of Taftôs Government 
Contracts practice group. Now a practicing 
Government Contracts attorney, Erin brings 
a unique perspective built on fifteen yearsô 
experience of state and local public admin-
istration. Both focus on intellectual property 
rights involving the U.S. Government in their 
practices.  Reach them at  

bduncombe@taftlaw.com and  

edavis@taftlaw.com.  

Law Library Board to Meet April 
16 
 
The Hamilton County Law Library Resources 
Board will hold its regular quarterly meeting 
on Friday, April 16, 2021 at 11am, via Zoom. 
Call in information for the meeting is below. 
This meeting is open to the public. Should 
you wish to attend, please 
email lmorrison@cms.hamilton-co.org for the 
password. 
 
Dial by your location 
+1 312 626 6799 US (Chicago) 
+1 646 558 8656 US (New York) 
+1 301 715 8592 US (Washington DC) 
+1 346 248 7799 US (Houston) 
+1 669 900 9128 US (San Jose) 
+1 253 215 8782 US (Tacoma) 
 
Meeting ID: 863 0269 3595 

https://www.taftlaw.com/people/barbara-a-duncombe
https://www.taftlaw.com/people/erin-r-davis
https://www.taftlaw.com/people/erin-r-davis
mailto:bduncombe@taftlaw.com
mailto:edavis@taftlaw.com
mailto:lmorrison@cms.hamilton-co.org
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Celebrate National Library Week 
2021 
 
National Library Week is April 4-10 this year. 
National Library Week is a national ob-
servance sponsored by the American Library 
Association (ALA) and libraries across the 
country each April. It is a celebration of li-
braries and library workers and the trans-
formative work they do in their communities. 
The theme for 2021 National Library Week is 
ñWelcome to Your Library,ò which pro-
motes the idea that libraries extend far be-
yond the four walls of a building. 
 
The ALA really says it best:   
 
ñWhether people visit in person or virtually, 
libraries offer opportunities for everyone to 
explore new worlds and become their best 
selves through access to technology, multi-
media content, and educational programs.ò 
 
This year weôve adapted new innovations to 
provide services to our patrons during an un-
precedented time, including: 
 
¶ Shifting our CLE programming to live, in-
teractive webinars  

¶ Developing and launching a new, user-
friendly website 

¶ Adding self-study CLE content to our edu-
cational offerings  

¶ Adding technology to help our patrons 
connect remotely to hearings and client 
meetings 

¶ Significantly expanding our ebook collec-
tion 

¶ Expanding our remote reference services 
to the public 

 
As the region and the country returns to nor-
mal, we will use the information and skills 
weôve gained throughout the last year to 
continue to welcome you to your library.  
 
 

CBA Bundle Renewals 
 
A reminder for our subscribers who have 
bundled their Law Library subscription with 
their Cincinnati Bar Association membership 
ï please make sure to select the Law Li-
brary add-on when you submit your 2021-
2022 Membership Renewal to the CBA. Al-
ready renewed with the CBA and didnôt add 
it on? Itôs not too late! Please contact Lau-
ren by email at lmorrison@cms.hamilton-
co.org and sheôll work with you to make 
sure it gets processed. 

Topical Updates  

We are excited to announce the new de-
sign of the Topical Updates for 2021. If 
you have not signed up before and would 
like to start receiving substantive bi-weekly 
updates in one or more practice areas, 
please visit the topical updates page on 
our website to sign up. You can select 
from the following areas of law:  

Criminal 

Employment 

Estates and Trusts 

Family Law 

Intellectual Property 

Pension Benefits 

Real Estate 

Tax 

The Supreme Court & Con Law 

Torts 

If you have any questions about this 
please feel free to contact our Reference 
Librarian, Amy Kurlansky.  

mailto:lmorrison@cms.hamilton-co.org
mailto:lmorrison@cms.hamilton-co.org
mailto:akurlansky@cms.hamilton-co.org
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Subscriber Benefits 

All subscribers have access to the following 
valuable resources and services:  

Circulation privileges to borrow from over 
40,000 print volumes for up to six weeks at 
a time  

Access to extensive legal information data-
bases from the Law Library, including 
Westlaw, Wolters Kluwer CheetahÊ, Bloom-
berg LawÈ, Overdrive e-books, HeinOnline, 
and Loislaw treatises  

Wireless network throughout the Law  

Library  

Polycom videoconferencing  

Eight meeting rooms with speaker phones  

Professional reference service by our law 
librarians, available via e-mail, telephone, 
and in person  

Free document delivery by fax or e-mail of 
print and electronic materials  

CLE seminars throughout the year, on legal 
research and substantive topics 

Subscribersô lounge, magazines, daily news-
papers, and coffee  

Bi-weekly news alerts by practice area  

Discounted rates for photocopying  

In addition, solos and attorneys whose firm 
has a subscription have 24 hour remote ac-
cess to Fastcase.com case law, Aspen/ 
LOISLaw treatises, HeinOnline (for under 50 
attorney firms), EBSCOhost, and Wolters 
Kluwer CheetahÊ  

On-Demand CLEs 

The Hamilton County Law Library is proud to 
announce that the following on-demand 
CLEs will soon be available in our on-demand 
library: 

Elder Abuse Awareness (1.0 general hour in 
OH, 1.0 hour in KY until July 2021) 

Medicaid Planning (1.0 general hour in OH, 
1.0 hour in KY until July 2021) 

Complex Appeals in Ohio (1.0 general hour 
OH,  1.0 hour in KY until July 2021) 

Fastcase 7 (1.0 general hour in OH) 

Mediation (1.0 general hour in OH) 

2020 Employment Cases in the US Supreme 
Court (1.0 general hour in OH) 

Trademark & Copyright Law in 60 Minutes 
(1.0 general hour in OH) 

CHANGE Court (1.0 general hour in OH) 

Legal Issues & COVID-19  (1.5  general 
hours in OH) 

What Does Stress Have to Do With it? The 
interplay of Stress, ethics, professionalism & 
substance abuse (2.5 hours professional con-
duct in OH) 

Upcoming CLEs—Live Interactive 
Webinars 

Friday,  April 23, 2021, 12 PMï 1 PM 

The Law of Boxing 

Presenter:  Attorney Carl Lewis 

1.0 general credit approved in OH and KY. 

 

Friday, May 21, 2021, 12PM-1 PM 

Implicit Bias and the Criminal Justice Sys-

tem 

Presenter:  Professor Wendy Calaway, Esq. 

1.0 general credit approved in OH, KY 

pending 
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Copyright Law Resources 
 

Law Library subscribers have access to a va-
riety of  Copyright Law Resources, including 
those listed below. If you have questions 
about these resources, contact the reference 
staff at reference@cms.hamilton-co.org or 
513.946.5300. 

 

Annual report/American Bar Association, Sec-
tion on Intellectual Property 

KF972.1 .A47 

 

Bulletin of the Copyright Society of the USA 

K3 .O68 

 

The Canadian law of copyright 

KE .F68 1944 

 

The complete guide to patents, copyrights, 
and trademarks: what you need to know ex-
plained 

KF2979 .C65 2009 

 

Computer software protection law 

KF3024 .C6 554 

 

The copyright handbook: what every writer 
needs to know 

KF2995 .F53 2017 

 

Copyright law deskbook 

KF2995 .C54 2009 

 

Getting permission: how to license and clear 

copyrighted materials online & off 

KF3024.C6 S75 2010 

 

Global Internet law 

K564.C6 R87 2016 

 

Internet law: a field guide 

KF2750 .H37 2008 

 

Law of the Internet 

KF390.5.C6 D45 2009- 

 

Lindey on entertainment, publishing and the 

arts 

KF2992 .L5 

 

Patry on Copyright 

KF2991.5 .P382 

 

A practical guide to software licensing for li-

censees and licensors 

KF3024.C6 C56 2007 

 

EBSCO 

Copyright Law 

Getting permission 

Public Doman 

 

Fastcase 

Epstein of Intellectual Property 

Handbook of Intellectual Property Claims and 

Remedies 

Trademark and Copyright Disputes 

 

Overdrive E-Books 

Principles of Copyright 

 

Westlaw 

Copyright Law in Business and Practice 

Copyright Law Reporter (CCH) 

Copyright Litigation Handbook 

Copyright Registration Practice 

Law of Copyright 

Journal of the Copyright Society of the USA 

Lindey on Entertainment, Publishing & the 

Arts 

Patry on Copyright 

Patry on Fair Use 

mailto:reference@cms.hamilton-co.org
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 Upcoming CLEs 
 

Hamilton County Law Library  

Hamilton County Courthouse 

1000 Main Street, Room 601 

Cincinnati, OH  45202 

 

ADDRESS CORRECTION REQUESTED  

 

INSIDE THIS MONTH 

¶ Tech Tip:  Reserve a room at the law 
library 

¶ Celebrate National Library Week 

¶  Upcoming CLEs—Live Interactive Webi-
nars 

¶ Copyright law Resources 

April 2021 Law Library Newsletter 

 

 

 

Upcoming Events:  
 
National Library Week, April 4-10, 2021 

Friday, April 23, 2021, 12-1 PM: The Law of Boxing (Interactive Webinar via ZOOM) 

Friday, May 21, 2021, 12-1 PM:  Implicit Bias and the Criminal Justice System (Interactive Webi-
nar via Zoom) 

 

 

 

 

  

 

 


